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Joint ownership vs. in-common ownership 
Two types of shared property ownership are common in Canada, joint ownership and  
in-common ownership. When referring to real estate, we usually call these joint tenancy  
and tenancy in common.  

Common uses of joint ownership 

Couples often use joint ownership for their principal 
residences, investment properties, bank accounts, 
investment accounts, vehicles and business assets 
because it reflects their mutual understanding that 
all the family's assets constitute one family estate 
and that, on the death of one of them, everything 
should pass as quickly and painlessly as possible to 
the survivor. This can be a 
perfectly sensible way for 
couples to arrange their 
affairs, as long as they have 
wills in place to determine 
what will happen to their 
property after they have both 
passed away. 

Families also use joint 
ownership to simplify, speed 
up and reduce the 
administration and succession 
tax costs of simple estates. Joint property passes 
directly to the surviving joint owner, so it is not 
necessary to make an application to the Surrogate 
Court if the entire estate is joint. This plan may 
work in a simple situation like families consisting of 
one parent and one adult child, but can produce 
unintended results in more complex families. 

Joint ownership is sometimes used as part of a plan 
to "creditor-proof" an estate so the estate is not 
depleted by claims of personal or business creditors, 
Canada Revenue Agency or claimants under the 
Dependents Relief Act, the Matrimonial Property Act 
or the Dower Act. Jointly owned property does not 
become part of the deceased person’s estate, so it  

is not used to pay his or her debts. 
However, this kind of planning 
should not be undertaken without a 
full understanding of the 
consequences. It will boomerang if 
the low-debt owner dies first and all 
the property ends up in the hands 
of the high-debt owner. A trust is 
usually a better plan. 

Finally, joint ownership is often 
used to help elderly persons to 
carry out financial transactions. For 

example, a mother may add her son or daughter as 
a joint owner of her bank account to ensure that her 
bills are paid. Here again, there may be unexpected 
consequences if the elderly person’s intentions are 
not carefully recorded. An enduring power of 
attorney is usually a better idea.  
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♦  There can be any number of owners 

Similarities  
In both joint ownership and in-common ownership:  

♦  Both are undivided interests, which means that all the owners own interests in the entire property, not 
in distinct physical parts of the property (for example, if there are 3 joint or in-common owners of a 
piece of land, you cannot say A owns this part, B owns that part and C owns the part over there; they 
all own the entire property, but jointly or in common with the other owners) 

♦  Both are applicable to many different kinds of property, including real estate, stocks, bonds, bank ac-
counts, investment accounts, patents, trade marks, etc. 

Joint ownership In-common ownership 

Differences 

The interests of all joint owners are equal The interests of in-common owners may be unequal 
(e.g, "A as to an undivided 1/3 interest and B as to an 
undivided 2/3 interest, as tenants in  
common") 

Joint owners cannot sell or mortgage their interests 
without the other joint owners joining in  

In-common owners can sell or mortgage their interests 
without the consent or participation of the other own-
ers, although it is unlikely they will be able to find a 
buyer or lender who will take a partial interest  

When joint owners die, their interests are extinguished  When in-common owners die, their interests survive  

The interest of a deceased joint tenant does not go 
into the deceased owner's estate; instead, it passes to 
the surviving joint owner(s) by operation of law ("the 
right of survivorship")  

The interests of a deceased in-common owner goes 
into the deceased owner's estate  

The last survivor of a group of joint owners owns the 
whole property  

The last survivor of a group of in-common owners 
owns the same interest he or she started with, and the 
Estates of the deceased in-common owners own the 
other interests  

Joint tenancy can be used as a "will substitute"  Tenancy in common is not an effective will substitute  
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Unintended consequences 
 
When Fred and Sue got married, they put all their bank accounts in their joint names, with survivorship. They 
opened a joint investment account. They registered their cars and their house jointly. They named each other as 
beneficiaries of their pensions, RSPs and insurance. They thought that as long as they didn't have any children, 
all their assets would be split between their families. They thought they had everything covered so why spend 
money on a Will? 

Fred and Sue were killed in a car crash, and there was no way of knowing who died first. Fred was three days 
older than Sue, so, under the Alberta Survivorship Act, he was presumed to have died first. Consequently,  

♦ All their joint property—the house, bank accounts, cars, etc.—went to Sue, then to Sue's Estate, then to 
Sue's parents  

♦ Fred's RSP and his pension payout went to Sue, then to Sue's Estate, then to Sue's parents  
♦ Sue's RSP went to her Estate, then to her parents 
♦ Fred's life insurance went to his Estate under the Alberta Insurance Act, but then it passed under the 

Alberta Intestate Succession Act to Sue, then to her Estate, then to her parents  
♦ A few items of non-joint personal property, such as Fred's final paycheque and an outstanding expenses 

claim, also went to Sue, then her Estate, then her parents 

Fred's parents got nothing from either estate. 

 

The problem with the way Fred and Sue arranged their affairs is that you cannot plan for the death of the 
second of two joint owners using joint ownership alone. These unintended consequences could have been 
avoided if Fred and Sue had had wills.  This can be even more devastating in blended family situations where 
couples have children from prior relationships. 

 

Turning Point Law can help you anticipate and plan for the widest range of possible outcomes, 
irrespective of your age and circumstances. 

Used wisely, joint ownership is a very powerful tool. However, the results can be disastrous 
when people don't fully understand all the implications.  
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Was it a gift or joint-for-convenience account? 
 

John was diagnosed with emphysema at 55. He lasted another 10 years. When he got too sick to take care of 
himself, he moved in with his daughter Joan and she took care of him for the last 6 years of his life. John was 
demanding and difficult to care for, and toward the end, she had to quit her job because caring for John's 
physical and emotional needs was so exhausting. She didn’t get much help from her 5 siblings.  

Three years before he died, John added Joan's name to his bank account because he needed help paying his 
bills. When he was filling out the signature card at the bank, he checked the box that said "Joint With 
Survivorship", although he didn't understand what that meant. He told Joan that the account "is yours after I die 
to pay my bills and so on and so forth."  

He thought she would use the account to pay his bills and divide the rest of the money with her siblings.  

She thought he was giving her the balance of the account to compensate her for her sacrifice during his illness. 

John also made a will in which he divided his estate equally among his six children. 

When he died, John’s joint bank account represented 90% of his $75,000 estate.  

Joan's siblings took the position that the money in the account should be shared among them all. They said that 
the reason their father put the account in joint names was so Joan could help with his banking, not so she 
would benefit. They said that John wanted all his children to share his estate.  

Joan disagreed. She said that John wanted her to have the money in the account. 

The siblings sued Joan for what they thought was their rightful share of the money. Both sides got entrenched 
in their positions and neither would yield. Years of resentment bubbled up on both sides and damaged the 
relationship forever. The dispute ended up in court and the legal expenses ate up most of the money. 

The preventive solution to this problem would have been for John to clearly record his intentions when he added 
Joan as a joint owner of the account. Did he intend for her to receive the account by survivorship, thereby 
excluding his other children from this part of his estate? Or did he intend for Joan to receive the money in trust 
for his estate, so it would be divided equally pursuant to his will? 

 

Turning Point Law can assist you with the wording for a declaration of intention that will clearly set out 
what you want to happen to your jointly owned assets when you die. 

Joint-for-convenience account  
an account in joint names so a child can 

assist an aging parent with banking 
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The Income Tax Act sets a trap for Mary 
 
Mary is 76. She is a widow with 2 sons. After her husband died, she sold their matrimonial home and moved 
into a lodge.  

Mary owns 

♦ a clear-title rental property worth $300,000, with a $125,000 accrued capital gain 
♦ an RIF worth $150,000 
♦ an investment portfolio worth $100,000, with $35,000 in accrued capital gains 
♦ a bank account with a balance of $50,000  

She wants to divide her Estate equally between her two sons. Her older son lost his job and needs income, so 
she transfers the investment property to him. The Affidavit of Value states that the transfer is a gift. She doesn't 
report the transaction on her income tax return because she doesn’t realize she is supposed to. 

She intends to leave the rest of her Estate to her other son, but she feels he can wait until she dies to get his 
share. She reads an article by an Ontario-based financial planner who recommends joint ownership of assets 
and designation of beneficiaries of RIFs to avoid "probate tax" and legal fees, so she adds the younger son as a 
joint owner of the investment portfolio and the bank account and designates him as the beneficiary of the RIF. 
She doesn’t report these changes to Canada Revenue Agency either. 

When Mary dies, both sons end up with $300,000, right? Wrong. Mary failed to take account of the Income Tax 
Act, which says her estate has to pay:  

♦ capital gains tax on the transfer of the rental property to her older son, plus interest and penalties 
♦ capital gains tax on the gain in the investment portfolio 
♦ full income tax on the value of the RIF 

But where will the money come from? It looks like the tax liability has been avoided because there is no money 
in the estate to pay it, though Mary would be horrified at the idea that she left a bankrupt Estate that owes 
taxes. However, it turns out that no one bothered to keep a record of her intentions when she went to the bank 
and added her younger son's name to the bank account and the investment portfolio. As a result of a 2007 
decision by the Supreme Court of Canada, the bank account becomes an asset of her Estate and has to be used 
to pay the income tax. The bank account doesn't cover all the tax, so Canada Revenue Agency goes after the 
RIF money to collect the deficiency. 

The inadvertent result of these arrangements is that one son gets a house worth $300,000, while the other gets 
what's left of $300,000 after the funeral expenses, all the taxes (including the tax on the gift of the rental 
property to his brother), interest, penalties and legal expenses have been paid. 

 

A better, fairer and cheaper estate plan would have been to let all of Mary’s assets fall into her estate. Her 
Personal Representative would pay all the expenses and taxes, then divide the residue equally between her 
sons.  

 

Turning Point Law can help you analyze and anticipate the tax consequences of joint and in-common 
ownership arrangements and RIF, RSP and insurance beneficiary designations. 

Tax trap # 1 
A gift or beneficiary designation where the tax burden 

falls on someone other than the recipient 
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The Income Tax Act sets a different trap for Sidney 
 
Sidney is a widower. He lives in the condo he bought after his wife died. He also owns an investment property. 
The value of both properties has skyrocketed. Both have clear title. 

Sidney has two adult children, Stephanie and Irene. He is estranged from Stephanie, who has a drug problem, 
and he wants his entire estate to go to Irene and her children. He is concerned that Stephanie might try to 
thwart his plans, so he decides to "sell" Irene a joint interest in both properties. He thinks that if he makes Irene 
pay something, the transaction will be more "official”, so he charges Irene $2,000. He registers the changes at 
the Land Titles Office. He doesn’t report the dispositions to Canada Revenue Agency because "it's a family 
matter—none of the government's damn business." 

When Sidney dies three years later, Canada Revenue Agency obtains copies of the transfers from the Land Titles 
Office and notes that the transfers were not gifts, they were sales to a non-arms-length person for less than fair 
market value. This makes a huge difference. 

The consequences for the condo are: 
♦ no tax is payable on the transfer of the joint interest to Irene because Sidney can claim the principal 

residence exemption 
♦ since Irene doesn't live in the condo (she has her own principal residence), the principal residence 

exemption is only available for Sidney's half of the property for the three years after Irene became an owner 
♦ when Irene sells the condo, her adjusted cost base for the half interest she received three years earlier is 

$1,000, not it’s fair market value, resulting in a significant, avoidable tax liability 

The consequences for the investment property are even worse: 
♦ the capital gain on the transfer of the joint interest to Irene should have been reported three years ago, so 

his tax return for the year when he should have reported the gain is reassessed and his estate receives a bill 
for tax arrears, interest and penalties, based on the fair market value, not the $1,000 he received 

♦ to add insult to injury, his pension income is clawed back, with interest 
♦ when Irene sells, her adjusted cost base for the interest she received in the transfer $1,000, the amount 

she paid, not fair market value, resulting in another significant, avoidable tax liability 

 

There are two keys to preventing this disaster. The first is documenting that Sidney did not intend for the 
transfer to joint names to result in a change of beneficial ownership until he died. The second is making sure 
that the transaction is documented as a gift rather than a sale. 
 

Turning Point Law can help you through this mine-field and can draft documents that will give you the 
peace of mind of knowing that your wishes will be carried out in a tax-effective manner. 

 

 

Tax trap # 2 
A gift to a non-arms-length person at less than  

fair market value results in double taxation.  
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Harry and Liz contemplate marriage 
 

Harry and Elizabeth were boyfriend and girlfriend in high school, but they lost touch when they went to different 
universities. They married. Harry had 1 son and Liz had 2 boys and 2 girls. All the kids are now adults. After Liz 
got divorced and Harry's wife died, they hooked up again and the rest, as they say, is history—the wedding is 
next month. 

Both Harry and Liz have their own assets. They plan to have a joint account they will fund for day-to-day 
expenses, but they will keep their existing separate bank and investment accounts 

They each own a house, but the houses have so many memories that they have decided to sell them both and 
put equal amounts into a new house in which they will live out their golden years.  

They are considering putting their new house in joint tenancy. 

When Harry's son, Jason, hears what they are considering, he is very concerned. The money Harry intends to 
put into the new house makes up about 80% of his Estate. Jason 
realizes that if the title is joint and Harry dies before Liz, the house will 
go to Liz. There will be very little left in Harry's Estate, and Jason will 
have to rely on Liz to give him his inheritance. He doesn't know Liz very 
well and doesn't know if he can trust her. He also doesn't know her 
kids very well, and is concerned about the influence they might have 
over her. He is also concerned that Liz may remarry and leave 
everything to her new husband. 

Liz's kids are equally concerned because they could lose Liz's share of 
the house if she dies first. 

Everyone agrees that the house should be available for Harry and/or Liz 
for as long as one or both of them need it, but they can't figure out 
how to ensure that the value of the house will eventually be split 
between to the two families. 

 

The answer is that Harry and Liz should register the title as tenants in common. They should have a prenuptial 
agreement or a trust that provides that their in-common interests in the house will be available for as long as 
their survivor needs a place to live. Then it can be sold and the proceeds divided between the families. Finally, 
they should sign wills that carry out this agreement. 

 

Turning Point Law can help you weave your way through the complexities of 2nd marriages. We will draft 
documents that will give you peace of mind. 

What if 
you add a new joint owner to your 
property and the new joint owner 
♦ gets sued? 
♦ doesn’t pay their taxes? 
♦ goes bankrupt? 
♦ gets divorced? 
♦ dies first? 
♦ leaves the property to someone 

other than the person you expect it 
to go to? 



THE BOTTOM LINE 
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The Lesson 
Decisions about whether to hold property jointly need to be 
integrated with  

♦ beneficiary designations of pensions, insurance and RSPs 

♦ professionally drafted wills and enduring powers of attorney 

♦ statements of intention that record the purposes of 
transactions 

♦ prenuptial agreements, where required 

♦ trusts, where beneficial 

♦ tax planning to ensure that the lowest possible amount  
of tax is paid and that the tax burden falls where it should 
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So, you planned on leaving everything to your spouse. What happens if they die at 
the same time as you? 
 
Call Turning Point Law—plan these things out. 


